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Court of Appeals of the District of Columbia. 


No. 3453. 

W. Walton Edwards, Appellant, 

vs. 

Louis Brownlow et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 63864. 

W. Walton Edwards, Petitioner, 

vs. 

Loris Brownlow, Charles W. Kutz, Commissioners of the District 
of Columbia, and John P. Healy, Inspector of Buildings of the 
District of Columbia, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition. 

Filed June 30, 1920. 

Tn the Supreme Court of the District of Columbia. 

Law. No. 63864. 

W. Walton Edwards, Petitioner, 

vs. 

Louis Brownlow, Charles W. Kutz, Commissioners of the District 
of Columbia, and John P. Healy, Inspector of Buildings of the 
District of Columbia, Respondents. 

Your petitioner respectfully represents to this Honorable Court: 
First. That he is a citizen of the United States and a resident of 
the District of Columbia and files this suit in his own right, as will 
more fully hereinafter appear. 
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Second. The respondents Louis Brownlow and Charles \V. Kutz 
are Commissioners of the District of Columbia, there being no third 
member of the Commission, and arc sued as such. The respondent 
John I*. Ilealy is a citizen of the United States and the Inspector of 
Buildings of the District of Columbia and is sued as such. 

Third. That your petitioner is the owner of lots 2H9 and *270 in 
square 2011 in the City of Washington, District of Columbia, and as 
such owner applied to the Building Inspector of the District of Co¬ 
lumbia for a permit to construct a building to be used as a delicates¬ 
sen. said application being dated May 24, 1020, and delivered to and 
tiled with the Building Inspector on said day. Petitioner filed with 
said application the proper plans and specifications which in every- 
wise conformed with the requirements for building such a building 
as he desired; the plans and specifications were approved by 

2 the Plumbing Department on the 27th day of May, 1020. 
and the Building Inspector declined to issue a permit for the 

reason that the Commissioners, on the 24th of May, 1020, under¬ 
took. by their act. to adopt an amendment to the Building regula¬ 
tions known as Section 107-^. which said amendment is as follows: 

“Sec. 107-A. On a residence street where there is not property on 
the same block occupied and used for business purposes, no permit 
for the establishment or conduct of a business of any character, retail 
or wholesale, shall he granted until there shall have been filed the 
written consents of the owners of three-fourths of the property within 
two hundred feet of the site of the proposed establishment. Pro¬ 
vided, however. That this regulation shall not apply to any establish¬ 
ment or business the location or operation of which is provided for 
elsewhere in these regulations.” 

Fourth. Petitioner further says that unless the Court will grant 
relief to him compelling a permit to be issued to him for the con¬ 
struction of this building, great damage and harm will result to him. 

Petitioner further savs that he is advised and informed and there- 

*• 

fore charges that the said regulation is void, and he also says that he 
was familiar with the building regulations in force and knew that 
there were no restrictions of any character which would deprive him 
of the right to build such a building as he proposed on these lots, or 
the portion of said lots upon which he desires and intends to build. 

Petitioner also knew that under date of June 1st. 1017. the then 
Commissioners of the District of Columbia formulated a new set of 
regulations for building purposes making certain changes in the 
regulations then in force and adding all necessary regulations 
thereto, the same being adopted by the Commissioners in 

3 1017 as the Building Regulations for the District of Colum¬ 
bia. and that at that time the Commissioners formulated and 

adopted in due course, while sitting as a board, the following regu¬ 
lation with reference to said building regulations as might be found 
in the future to he needed. Said regulation states thus: 

“Sec. 3. These Regulations are subject to modification or repeal 
by Congress or by the Commissioners of the District of Columbia as 
the public interests shall require; Any modification bv Congress will 
go into effect as determined by their enactments. Any modifica- 
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tions by the Commissioners of the District of Columbia will, so far 
as practicable, be published twice a year, namely, January 1st, and 
July 1st, and to go into effect on the 1st of the month next following 
in each case. 

“Sec. 4. These Regulations shall be in effect on and after June 1, 
1917.” 

Petitioner says that lie is advised and informed and therefore 
charges that the Commissioners have not changed this order which, 
until changed by them, controls the making and the adopting of the 
Building Regulations of the District of Columbia. 

Fifth. Petitioner says that the regulation which is now sought to 
be enforced against the rights of your petitioner is void and is be¬ 
yond the scope and power of the Commissioners to make, since it is 
nowise a building regulation, but relates exclusively to the use of 
said building; That the Commissioners have, by said regulation, 
undertaken to restrict the use and benefit of the petitioner in the 
lawful use of his property, which is contrary to the constitution of 
the United States permitting him to the full use and enjoyment of 
said property provided the same is lawfully used, and petitioner’s 
only remedy is in this Court for a writ of mandamus. 

Therefore, premises considered petitioner prays: 

1. That a writ of mandamus may issue out of this Honorable 

Court, directed to the respondents and each of them, requir- 
4 ing them to appear in this Court and answer this petition. 

and show cause, if any they have, why a writ of mandamus 
should not be issued against them, requiring them to issue to your 
petitioner a permit to build a building for business purposes on the 
two lots purchased by him as pleaded in this petition. 

2. And that your petitioner may have such other further and 
general relief as he may be entitled to, and as to the Court may seem 
just, reasonable and proper. 

W. WALTON EDWARDS, 

Petitioner. 

W. GWYNN GARDINER, 

LE ROY PUMPHREY, 

Attorneys for Petitioner. 

District of Columbia, To wit: 

W. Walton Edwards being first duly sworn, on oath deposes and 
says that he has read the foregoing petition by him subscribed and 
knows the contents thereof; that the matters and things therein con¬ 
tained as of his own knowledge are true, and those stated upon in¬ 
formation and belief, he believes to be true. 

W. WALTON EDWARDS. 


Subscribed and sworn to before me, in the District of Columbia, 
this 30" dav of June, A. D. 1920. 

MORGAN H. BEACH, 

Clerk 

By ALP. G. BUHRMAN, 

Ass’t Cl’k. 
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* 


Rule to Show Cause. 
Filed June 30, 1920. 


* 


Upon the consideration of the petition of W. Walton Edwards filed 
in the above entitled cause on this, the 30th day of June, A. D. 1920, 
praying for a mandamus against the Commissioners and the Build¬ 
ing Inspector, it is, hy the Court, this 30th day of June, A. D. 1920 
Ordered, That the respondents, and each of them, appear in this 
Court on Friday, the 9th day of July, 1920, at ten o’clock a. m. and 
show cause, if any they have, why a mandamaus should not be issued 
in said cause as prayed, Provided, a copy of this rule be served upon 
the respondents not later than the 30th day of June, A. I). 1920. 

By the Court, 

WILLIAM IIITZ, 

J ustice. 


Marshal's Return. 

Served a copy of the within rule on Charles W. Kutz, Com. and 
John P. Healv, Building Inspector personally June 30, 1920— 
Louis Brownlow. not to be found June 30, 1920. 

MAURICE SPLAIN, 

U. S. Marshal. 

Answer to Petition and Return to Rule. 

Filed July 9, 1920. 

******* 

The respondents, Louis Brownlow and Charles W. Kutz, Commis¬ 
sioners of the District of Columbia, and John P. Healv, Inspector of 
Buildings of the District of Columbia, for answer to petition 
0 for writ of mandamus fded herein, and as a return to the rule 
to show cause issued on said petition, respectfully state as fol¬ 
lows : 

1 and 2. Respondents admit as true the allegations of the first two 
paragraphs of said petition. 

3. Answering paragraph three of said petition, respondents state 
that they are without knowledge in the premises, and, therefore, can 
neither admit nor deny that petitioner is the owner of the real estate 
described in the said paragraph, and respondents demand strict proof 
of said allegations as to said ownership. They admit as true that 
petitioner applied to the building inspector of the District of Colum¬ 
bia for a permit to construct a building to be used as a delicatessen, 
petitioner’s application being dated May 24th, 1920, and being de¬ 
livered to and filed with the building inspector on the same day. 
Concerning the allegations of said paragraph that petitioner filed 
with his said application proper plans and specifications which in 
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every way conformed with the requirements for building such a 
building as he desired, these respondents, on information and belief, 
said information having been acquired from the person in the office 
of the building inspector to whom said plans were exhibited, deny 
that the plans aforesaid were proper or in conformity with the re¬ 
quirements for the building aforesaid, as in said paragraph alleged, 
but, on the contrary, respondents state, upon information and belief 
acquired as aforesaid, that said plans contemplated the construction 
of a show window for said delicatessen, which show window was 
planned to project beyond the building line in the square aforesaid, 
which building line is now in process of establishment in a certain 
condemnation cause pending in this Honorable Court, known 

7 as and being District Court number 1303, which proceeding 
was instituted pursuant to an Act of Congress approved June 

21st, 1906, (34 St at., 384). That by another Act of Congress ap¬ 
proved June 21st, 1906, (34 Stat., 385), it is provided, among other 
things, “That the action of the Commissioners of the District of Co¬ 
lumbia in heretofore granting permits for the extension of any build¬ 
ing or buildings, or any part or parts thereof, in the District of Co¬ 
lumbia. beyond the building line and upon the streets and avenues 
of said city, is hereby ratified, without prejudice*, however, to the 
legal rights of the Government in the event of the destruction by fire 
or otherwise of any such structure. And hereafter no such permits 
shall he granted except upon special application and with the con¬ 
currence of all of said Commissioners and, where such extensions are 
to he placed upon buildings to be erected on land adjoining United 
States public reservations, the approval of the Secretary of War.” 
That no permit for the erection of the show window involved herein 
has ever been granted, nor has any special application been made 
therefor, nor have the Commissioners of the District of Columbia 
concurred in said application, or consented to the granting of such 
permit. Respondents further say that the street upon which it is 
sought to obtain a permit to erect said delicatessen is less than ninety 
feet wide, and therefore is within the provisions of the Act of Con¬ 
gress providing for the establishment of a uniform building line on 
streets in the District of Columbia less than ninety feet in width, ap¬ 
proved June 21st, 1906, (34 Stat. 384), and hereinbefore referred to. 
Further answering said paragraph, respondents submit that the per¬ 
mit herein sought to he obtained could not he granted because 

8 of the existence of the regulation set out in paragraph num¬ 
bered three in the petition herein, which regulation was, at 

the time aforesaid, and now is, in full force and effect; and the street 
"I >on which said delicatessen is desired to be erected and used for 
business purposes by petitioner, is a residence street, upon which 
there is no property on the same block in which said business estab¬ 
lishment is proposed to he erected, occupied and used for business 
purposes; and petitioner has not procured the written consent of the 
owners of three-fourths of the property within two hundred feet of 
the site of the proposed establishment. 

4. Answering the allegations of paragraph four of said petition, 
respondents submit that the same present conclusions of law which 
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they are not required to answer, but respectfully submit that no such 
damage or harm will result to petitioner as would justify this Hon¬ 
orable Court in exercising its discretionary power to issue a writ of 
mandamus, even though petitioner were entitled to such writ, which 
these respondents deny. Further answering said paragraph, re¬ 
spondents deny the correctness of the conclusion of petitioner that 
tlie building regulation in question is invalid, and submit that his 
alleged familiarity with the building regulations, and alleged knowl¬ 
edge that there were no restrictions depriving him of the right to 
construct the building for which lie seeks a permit herein are not 
material, and give to petitioner no vested right by virtue of which 
he can object to an amendment to or change in the building regula¬ 
tions of the District of Columbia. Further answering said para¬ 
graph, these respondents state that by Act of Congress approved June 
14th, 1878, the Commissioners of the District of Columbia were 
authorized and directed to make and enforce such building 

9 regulations for the said District as they might deem advisable, 
and that such regulations, under the provisions of the Act of 

Congress aforesaid, should have the same force and effect within the 
District of Columbia as if enacted by Congress. That pursuant to 
tlie power and authority vested in them by the Act aforesaid, and. 
also pursuant to their power and authority to enact and promulgate 
regulations for the promotion of the public health, safety, comfort, 
convenience and general welfare, and to protect property within the 
District of Columbia, the respondents, Louis Brownlow and Charles 
W. Kutz, as Commissioners of the said District of Columbia, made 
and promulgated, on. to wit, May 24th. 19*20. the regulation set forth 
in paragraph numbered three of the petition herein, whereupon it 
became unlawful to issue to this petitioner the permit which he seeks 
to obtain in this proceeding. Further answering said paragraph, 
these respondents submit that the action of the respondent Commis¬ 
sioners in making and promulgating the regulation last aforesaid, in 
itself constituted a modification or change in section three of the 
regulations set forth in paragraph numbered four of the petition 
herein; and respondents further submit that the provisions of the 
said section three, upon the face thereof, require the publication of 
the modifications by the Commissioners therein referred to, and the 
going into effect of the said modification, as in said paragraph pro¬ 
vided, only “so far as practicable," and that same was not practicable 
in the instant case. Respondents further submit that inasmuch as 
said section 167A is now in full force and effect, that petitioner is 
not entitled to obtain a permit in conflict therewith in this proceed¬ 
ing in mandamus, and that this Court, in the exercise of its 

10 discretion in the matter, should deny the relief prayed for by 
petitioners. 

Further answering said petition, said respondent Commissioners 
submit that, as the matter of the issuance of building permits is 
vested by law in the inspector of buildings of the District of Colum¬ 
bia, said respondent Commissioners are improper parties hereto. 
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And having fully answered, these respondents pray to be dis¬ 
missed. 

LOUIS BROWNLOW, 

C. W. KUTZ, 

Commissioners of the District of Columbia. 

JOHN P. HEALY, 

Inspectin' of Buildings, District of Columbia. 

F. II. STEPHENS, 

P. II. MARSHALL, 

Attorneys for Respondents. 


District of Columbia, ss : 

Lon is Brownlow and Charles W. Kutz, Commissioners of the Dis¬ 
trict of Columbia, and John P. ITcaly, Inspector of Buildings of the 
District of Columbia, on oath say that they have read the foregoing 
answer and return by them subscribed, and know the contents 
thereof, and that they verily believe the facts therein stated to he 
true. 

LOUIS BROWNLOW, 

C. W. KUTZ. 

Commissioners of the District of Columbia. 

JOHN P. HEALY, 

Inspector of Buildings, District of Columbia. 


Subscribed and sworn to before me this 7th day of July, A. D. 

JAMES C. WILKES, 

Notary Public, District of Columbia. 

Dem urrer. 

Filed July 9, 1920. 

* * * * ♦ 

Comes now the petitioner, by his counsel, and demurs to the an¬ 
swer of the Commissioners of the District of Columbia and the Build¬ 
ing Inspector of the District of Columbia, filed in the above entitled 
cause, and for reasons therefor says: 

First. That the answer does not set up a defense to the allegations 
of the petitioner. 

Second. And for other further and general reasons as shown upon 
the face of the pleadings. 

W. GWYNN GARDINER, 

J. D. EASON, Jr., 

Attorneys for Petitioner. 




SEAL. 
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To Francis IT. Stephens and P. IT. Marshall, Esqs., 

Attorneys for Respondents: 

Take notice that the above demurrer will l»e called to the attention 
of the Court, Friday, July 0, 10*20. at ten o’clock a. m., or as soon 
thereafter as counsel can be heard. 

W. GWYNN GARDINER, 

J. D. EASON, Jr.. 

Attorneys for Petitioner. 

Supreme Court of the District of Columbia. 


Friday, July 0, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Bailey pre¬ 
siding. 

******* 

Upon consideration of the demurrer of petitioner filed herein to 
the answer of respondents, it is ordered that said demurrer 
12 be, and the same is hereby overruled. Wherefore it is con¬ 
sidered that the rule to show cause herein be. and the same 
is hereby discharged, and the petition is dismissed, and that re¬ 
spondents recover of petitioner the costs of their defense, to be taxed 
bv the Clerk, and have execution thereof. 

From the foregoing judgment the petitioner by his Attorneys in 
open Court, notes an appeal to the Court of Appeals of the District 
of Columbia, and the penalty of a bond for costs on said appeal is 
hereby fixed in the sum of One hundred dollars ($100), or. in lieu 
thereof, a deposit of Fifty dollars. ($50). 


Memoranda m. 


July 80. 1020.—Cndertaking on appeal approved and filed. 

. 1 ssiyn men ts of Error. 

Filed August 3, 1020. 

******* 

First Assignment of Error: 

The Court erred in overruling the demurrer to the answer. 

Second Assignment of Error: 

The Court erred in discharging the rule to show cause herein. 
Third Assignment of Error: 

The Court erred in dismissing the petition of petitioner. 

13 Fourth Assignment of Error: 

The Court erred in holding that the answer states sufficient 
facts to constitute a defense to the petition. 

W. GWYNN GARDINER, 

EE ROY ITMPIIREY. 

J. D. EASON, Jr., 

Attorneys for the Plaintiff. 



rrr r—" 
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To F. H. Stephens and P. H. Marshall, Esqs., 

Attorneys for respondents herein: 

Please take notice that the plaintiff herein has this 3d day of Au¬ 
gust, 1920, filed the foregoing assignments of error with the Clerk of 
said Court. 

W. GWYNN GARDINER, 

LE ROY PUMPHREY, 

J. D. EASON, Jr., 

Attorneys for the Plaintiff. 


Designation of Record. 

Filed August 3, 1920. 

j)c j|e afe $ jjt $ 

To Morgan IT. Beach, Esq., Clerk of the above entitled Court: 

You will please include in the record on appeal to the Court of 
Appeals in the above entitled cause, the following: 

1. Petition for Writ of Mandamus.' 

2. Rule to show cause. 

3. Answer of the respondents. 

4. Demurrer to the answer. 

5. Order of the Court overruling the demurrer, discharging the 
rule to show cause and dismissing the petition. 

6. Notice of appeal in open Court and order fixing bond on ap¬ 
peal. 

7. Memorandum of filing and approving bond on appeal. 
14 8. Assignment of errors. 

9. This designation. 

10. Clerk’s certificate. 

11. Stipulation filed Aug. 7, ’20. 

W. GWYNN GARDINER, 

LE ROY PUMPHREY, 

J. D. EASON, Jr., 

Attorneys for Plaintiff. 

To F. II. Stephens and P. II. Marshall, Esqs., 

Attorneys for respondents herein: 

Please take notice that the plaintiff herein has this 3d day of Au¬ 
gust, 1920, filed the foregoing designation of record with the Clerk 
of said Court. 

W. GWYNN GARDINER, 

LE ROY PUMPHREY, 

J. D. EASON, Jr., 

Attorneys for Plaintiff 
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Stipulation. 

Filed August 7, 1920. 

******* 

It is hereby stipulated and agreed by and between the respective 
parties to this action, through their respective counsel, that on the 
appeal of this action to the Court of Appeals of the District of Co¬ 
lumbia the said Court of Appeals shall pass on the validity of the 
regulation of the Commissioners in question, reserving any ques¬ 
tion of fact raised bv the answer of the respondents to be settled bv 
future litigation as the parties may desire, it being the intention of 
the stipulating parties that said court pass solely upon the question 
of the validity of said regulation of the Commissioners referred to. 
Witness our hands this August 3rd, 1920. 

15 W. GWYNN GARDINER, 

LE ROY PUMPHREY, 

J. D. EASON, Jr., * 

Attorneys for the Petitioner. 

F. H. STEPHENS, 

P. H. MARSHALL, 

Attorneys for the Respondents. 

16 Supreme Court of the District of Columbia. 


Exited States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 15, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63804 at Law, wherein W. Wal¬ 
ton Edwards is Petitioner and Louis Brown low, Charles W. Kutz. 
Commissioners of the District of Columbia, and John P. Mealy, In¬ 
spector of Buildings of the District of Columbia are Respondent^, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
10th day of August, 1920. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3453. W. Walton Edwards, appellant, vs. Louis Brownlow et al. 
Court of Appeals, District of Columbia. Filed Sep. 3, 1920. Henry 
W. Hodges, clerk. 
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IN THE 


Court of Appeals, district of Columbia 


October Term, 1920. 


No. 3453. 


W. Walton Edwards, Appelant , 

vs. 

Louis Brownlow, Charles W. Kutz, Commissioners 
of the District of Columbia, and John P. Healey, 
Inspector of Buildings of the District of Columbia. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

Appellant, petitioner below, sought by his petition 
filed in the lower court to compel the Commissioners 
of the District of Columbia and the Building Inspector 
of the District of Columbia to issue to him a permit to 
construct a building to be used as a delicatessen (R-2) 
on lots 269 and 270 in Square 2611 in the City of Wash¬ 
ington, District of Columbia. 



The record shows (R-2) that the petitioner knew 
that there were no restrictions against the construc¬ 
tion of a store on his property when he made applica¬ 
tion on the 24th of May, 1920, to the Building Inspector 
for a permit to build said store. 

It appears, however, that on the same day, to-wit, 
May 24, 1920, the Commissioners undertook to adopt an 
amendment to the regulations, known as Section 167-A, 
which amendment in effect provided that “no permit 
would be issued by the Building Inspector for the con¬ 
struction of a house for business purposes, until the 
applicant should file* a written consent of the owners of 
three-fourths of the property within a radius of two 
hundred feet on the site of the proposed establishment 
(R-2). The record also shows that petitioner had 
knowledge of the fact, which was a fact, that on June 
1, 1917. the Commissioners adopted an amendment to 
the then building regulations, which provided among 
other things thus: 


“These regulations are subject to modification 
or repeal bv Congress or bv the Commissioners 
of the District of Columbia, as the public interest 
shall require; any modification by Congress will 
go into effect as determined bv their enactments. 
Anv modification bv the Commissioners of the 

• t 

District of Columbia will, so far as practical, be 
published twice a year, namely, January 1st. and 
July 1st, and to go into effect on the 1st of the 
month next following in each case.” 

Along with the application made by the appellant 
for such a building permit, the appellant filed proper 
plans and specifications which in every way conformed 
with the regulations for building such a building as he 
desired, and these plans and specifications were ap- 



proved by the Plumbing Department on May 27, 1920, 
and the Building Inspector declined to issue the per¬ 
mit, as he claimed, on account of the regulations re¬ 
ferred to above as Section 167-A. 

ARGUMENT 

In the record at page ten, will be found a stipulation 
signed by counsel for the respective parties to this 
action, wherein and whereby it is agreed that the sole 
question to be passed upon bv the Court in this ap¬ 
peal is that of whether the regulation in question is 
valid, hence, we are only called upon to discuss this 
one question at this time in this case. 

Again, heretofore, counsel for the respective parties 
to this action agreed to a stipulation and motion in 
words as follows, omitting the title of the case: 

Comes now the appellant by his attorneys of 
record in the above entitled cause and moves the 
court to set this case for hearing with 3450 for 
the reason that the question involved in these 
two cases is the same, and counsel in the cases are 
the same, and respective counsel agree the court 
mav limit their time to an hour and a half a side 
instead of two hours, if the said causes can be 
heard together. 

Counsel also respectfully ask the Court to per¬ 
mit them to use the same brief in both cases. 

(s) W. Gwynn Gardiner 
J. D. Eason, Jr. 

Attorneys for Appellant. 

We agree to the above motion. 

F. H. Stephens, 

Corporation Counsel for Appellees. 
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In view of the stipulation narrowing the issues down 
to the one question of the validity of the regulation 
and the further stipulation and motion agreed to by 
both sides, and in view of the further fact that this 
case raises no new question not discussed in appel¬ 
lant’s brief in case No. 3450, Schwartz vs. 15rowidow, 
et ah, it has been deemed unnecessary to file an ex¬ 
tended or further brief on behalf of the appellant in 
this case. The appellant herein insists upon and 
urges in support of his contention the same law and 
authorities as are contained in appellant's brief in 
said cause No. 3450 referred to above. There seems 
to be no reason why the authorities cited in appel¬ 
lant’s brief in the Schwartz case do not apply with 
equal force and effect to this case, where a permit is 
sought to construct a building which is no wise any 
more a nuisance than the drug store building refer¬ 
red to in that case. 

Upon the authorities cited in the Schwartz case, 
and the argument contained in the brief therein, we 
submit that this court should reverse the lower court 
and that the petition should be granted and a writ 
of mandamus issued. 

Respectfully submitted, 

W. Gwyxn Gardiner, 

Le Roy Pumphrey, 

J. P. Eason, Jr., 

A ttonieys for A p pell ant. 
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